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INTRODUCTION:
On-campus internships offered by colleges and universities can provide students opportunities
for learning and may provide competitive advantages to students who are entering the job
market, in the form of valuable training and work experience. Federal and state laws, however,
strictly limit when unpaid work is permissible. Although the status of interns under federal wage
and hour laws is not a new issue,[3] a flurry of recent lawsuits and court decisions has focused
on unpaid internships under the Fair Labor Standards Act (FLSA), typically in the class action
context against for-profit companies. For instance, the Second Circuit recently addressed the
issue in Glatt v. Fox Searchlight Pictures, Inc.,[4] which involved three unpaid interns who
brought class action claims seeking minimum wage and overtime compensation under the
FLSA and New York labor law.[5] Courts in the Sixth, Seventh, Eighth, Ninth, and Eleventh
Circuits have addressed similar class claims.[6] Although less common, courts have also
recently considered FLSA claims by students and other unpaid workers against non-profit and
public colleges and universities, where “volunteer” work can be permissible if certain
requirements are met.
Although colleges and universities also frequently deal with the issue of off-campus internships
and clinical placements, this article is focused on the specific context of on-campus internships,
which present unique issues.
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This Note will briefly examine the Department of Labor (DOL) criteria for unpaid internships, as
set forth in its April 2010 “Fact Sheet” on “Internship Programs Under the [FLSA]”;[7] discuss the
growing case law that undermines, and in some cases rejects, the DOL criteria; and consider
the extent to which the DOL criteria are relevant to on-campus internships at public and nonprofit colleges and universities, including whether an organization may offer unpaid internships
on the basis of the FLSA’s volunteer exemption. This Note will also highlight state law
considerations for unpaid internships and discuss issues associated with payments to interns
who are not classified as employees, such as stipends below minimum wage or expense
reimbursements, under the FLSA and tax laws. Finally, this Note will offer practical advice
regarding various provisions to include in unpaid internship materials (including unpaid
internship agreements).

DISCUSSION:
I.

Fair Labor Standards Act

The FLSA establishes a national minimum wage (currently $7.25 per hour) for all covered
employees and mandates payment of overtime compensation at a rate of not less than
one-and-one-half times the employee’s regular rate of pay for work exceeding 40 hours in a
week.[8]
These FLSA requirements apply to all covered employees unless the employee qualifies for a
specific exemption. Thus, the first consideration for an unpaid internship is whether individuals
performing services as interns are “covered employees” under the FLSA and subject to its
requirements. The FLSA defines an “employee” to include “any individual employed by an
employer,” and it defines the verb “employ” to mean “suffer or permit to work.”[9] The Supreme
Court has noted the “striking breadth” of this definition, and colleges and universities would be
well advised to do so also.[10]
As discussed below, if a student qualifies as a “non-employee” intern, the FLSA’s minimum
wage and overtime requirements do not apply. Under the FLSA, an individual cannot
“volunteer” services to for-profit private sector employers; on the other hand, in some
circumstances, individuals can volunteer services to public sector and non-profit employers. As
a result, the DOL and courts have applied different standards when considering unpaid interns
in the for-profit sector.
A.

The U.S. Department of Labor Criteria for Non-Employee Status of Interns
1.

For-Profit Companies

For for-profit employers, the DOL has established a test to be used for determining whether or
not “trainees” or students are employees covered by the FLSA. In its April 2010 “Fact Sheet” on
“Internship Programs Under the [FLSA],” the DOL stated that:
Whether trainees or students are employees of an employer under the FLSA will
depend upon all of the circumstances surrounding their activities on the premises
of the employer. If all of the following criteria apply, the trainees or students
are not employees within the meaning of the Act:
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(1)
the training, even though it includes actual operation of the facilities of the
employer, is similar to that which would be given in a vocational school;
(2)

the training is for the benefit of the trainees or students;

(3)
the trainees or students do not displace regular employees, but work
under their close observation;
(4)
the employer that provides the training derives no immediate advantage
from the activities of the trainees or students, and on occasion his operations
may actually be impeded;
(5)
the trainees or students are not necessarily entitled to a job at the
conclusion of the training period; and
(6)
the employer and the trainees or students understand that the trainees
are not entitled to wages for the time spent in training.[11]
These factors are also known as the “Walling factors” in reference to Walling v. Portland
Terminal Co.,[12] because the DOL cited Walling as the basis for its test. But, while the
Supreme Court in Walling considered a number of factors relevant to determining whether
trainees were employees under the FLSA, it did not expressly set forth any “test” identified as
such.
2.

Public Sector and Non-Profit Institutions

It remains unclear whether the DOL would apply its “Walling factors” to evaluate an internship at
a public or non-profit college or university. However, the DOL has recognized that it is generally
permissible for interns to volunteer their time in the public sector and for non-profit charitable
institutions.
The FLSA expressly recognizes a “volunteer exemption” in the public sector, if certain
requirements are met. Specifically, the FLSA’s volunteer exemption provides: “The term
‘employee’ does not include any individual who volunteers to perform services for a public
agency . . . if--(i) the individual receives no compensation or is paid expenses, reasonable
benefits, or a nominal fee to perform the services for which the individual volunteered; and (ii)
such services are not the same type of services which the individual is employed to perform for
such public agency.”[13] In addition, the DOL has promulgated regulations providing that, to
qualify as a “volunteer” a person must, among other requirements, have a “civic, charitable, or
humanitarian purpose.”[14] As discussed in Section I.B.3 below, courts differ on how to evaluate
whether or not a volunteer has such a purpose. Some courts look to the volunteer’s subjective
intentions, whereas other courts evaluate objective facts to make the determination. If the
foregoing requirements are met, unpaid student interns in the public and non-profit sector may
qualify as volunteers under these standards.
As to public and non-profit employers, in its April 2010 Fact Sheet, the DOL stated its
enforcement position on unpaid interns in general terms: “Unpaid internships in the public
sector and non-profit charitable organizations, where the intern volunteers without expectation
of compensation, are generally permissible. [The DOL Wage and Hour Division] is reviewing
the need for additional guidance on internships in the public and non-profit sectors.”[15] More
than six years later, no additional guidance has been issued. Thus, it is an open question
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whether the DOL would apply these factors, or perhaps different factors entirely, to on-campus
internships offered by a public or non-profit college or university.
In its more recent August 2015 “Fact Sheet” regarding “Non-Profit Organizations and the
[FLSA],” the DOL expounded on volunteerism for non-profits, stating that “[t]he FLSA allows
individuals to freely . . . volunteer time to religious, charitable, civic, humanitarian, or similar nonprofit organizations . . . and not be covered by the FLSA . . . if the individual volunteers freely for
public service, religious or humanitarian objectives, and without contemplation or receipt of
compensation.”[16] The August 2015 Fact Sheet does limit volunteering for non-profit
organizations, however, stating that: (a) “[i]ndividuals generally may not . . . volunteer in
commercial activities run by a non-profit organization such as a gift shop”; (b) “[t]ypically, such
volunteers serve on a part-time basis and do not displace regular employed workers or perform
work that would otherwise be performed by regular employees”; and (c) “paid employees of a
non-profit organization cannot volunteer to provide the same type of services to their non-profit
organization that they are employed to provide.”[17]
While the DOL has not directly addressed the criteria it would apply to evaluate an internship at
a public or non-profit college or university, its existing guidance suggests that it would not apply
exactly the same factors it applies in the for-profit context. Nevertheless, since the DOL’s
position is unclear, public and non-profit institutions should proceed carefully, looking to case
law in the relevant jurisdiction, as discussed below, to determine how much weight should be
given to the DOL’s criteria.
B.

Recent Case Law Addressing Unpaid Internships
1. Judicial Approaches to Unpaid Intern Status

Courts differ on whether the DOL’s test is entitled to controlling weight in determining employee
status in a training context. Some courts have said that the test warrants “substantial
deference,”[18] while others have rejected it altogether.[19]
Recently, several courts have taken a more Solomonic approach and determined the DOL’s
factors to be relevant but not dispositive to the inquiry.[20] For instance, in Solis v. Laurelbrook
Sanitarium and School, involving a nonprofit private school, the Sixth Circuit rejected the DOL’s
rigid test and adopted a more flexible “primary benefit” test.[21] Specifically, the court held “that
the proper approach for determining whether an employment relationship exists in the context of
a training or learning situation is to ascertain which party derives the primary benefit from the
relationship.”[22] Going even further, the Second Circuit in Glatt, in the context of a for-profit
company, rejected the DOL requirements that the internship benefit the students without
conferring to the employer an immediate advantage and replaced them with the more general
“primary beneficiary test,” which is evaluated through the lens of other considerations.[23] Glatt
identified the following seven non-exhaustive considerations for determining the primary
beneficiary of the internship, and in turn, whether interns are “employees” of a for-profit
company under the FLSA:
(1) The extent to which the intern and the employer clearly understand that there
is no expectation of compensation. Any promise of compensation, express or
implied, suggests that the intern is an employee—and vice versa.
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(2) The extent to which the internship provides training that would be similar to that
which would be given in an educational environment, including the clinical and
other hands-on training provided by educational institutions.
(3) The extent to which the internship is tied to the intern's formal education
program by integrated coursework or the receipt of academic credit.
(4) The extent to which the internship accommodates the intern's academic
commitments by corresponding to the academic calendar.
(5) The extent to which the internship's duration is limited to the period in which
the internship provides the intern with beneficial learning.
(6) The extent to which the intern's work complements, rather than displaces, the
work of paid employees while providing significant educational benefits to the
intern.
(7) The extent to which the intern and the employer understand that the internship
is conducted without entitlement to a paid job at the conclusion of the
internship.[24]
There is overlap between the seven Glatt considerations and the six DOL criteria. Both
consider whether the parties agree the interns are not entitled to payment, whether the training
is similar to that which would be provided in a vocational school or educational environment,
whether the interns displace regular employees, and whether the interns are entitled to a paid
job upon conclusion of the internship.[25] Except for these commonalities, however, Glatt
substantively departs from the DOL criteria and is more favorable to unpaid internships. First,
Glatt focuses on internship logistics and structure, including whether the internship is tied to the
intern’s formal education program by providing academic credit, whether it accommodates the
intern’s academic commitments and calendar, and whether it is limited in duration to the period
of time providing beneficial learning.[26] Accordingly, Glatt signals that employers should build
internships around the needs and educational commitments of the interns to help avoid
application of the FLSA.
Notably, Glatt was decided in the context of a for-profit company and the court expressly limited
its discussion to “internships at for-profit employers.”[27] Thus, the Glatt factors are not directly
applicable to public or not-for-profit institutions. However, as discussed in more detail in Section
I.B.2 below, Solis was decided in the not-for-profit context.[28] Thus, the primary benefit test
might still be applied to not-for-profit institutions in other jurisdictions, and courts adopting the
primary benefit test may elect to adopt or give considerable weight to the Glatt factors given
Glatt’s momentum in federal courts throughout the country.
The approach from Solis and Glatt has already gained momentum within other circuits, having
been adopted by the Eleventh Circuit and federal district courts in Illinois and California.[29]
These other courts have criticized the DOL test as “too rigid,”[30] “not . . . persuasive,”[31] and
“not a proper distillation of [Walling v.] Portland Terminal,”[32] which “requires a flexible
approach that considers the totality of the circumstances.”[33] They have also found that the
“Glatt factors shed substantial light on the pertinent ‘economic realities’ of the [internship or
clinical] relationship.”[34] Finally, the Eleventh Circuit in Schumann pointed to the Supreme
Court’s decision in [Walling v.] Portland Terminal as the original source of the primary
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beneficiary test, noting that “we prefer to take our guidance on this issue directly from Portland
Terminal and not from the DOL’s interpretation of it.[35]
In Schumann, the Eleventh Circuit considered whether students in a program to become
registered nurse anesthetists participating in a clinical curriculum that was a prerequisite to
obtaining their master’s degrees were employees of a for-profit college offering the clinical
curriculum.[36] The court declined to rule on whether the students were employees under the
FLSA, but instead vacated the district court’s entry of summary judgment for the defendants,
which had been premised upon the DOL criteria, and remanded the case back to the district
court to reassess the facts in light of the primary beneficiary test.[37] On remand, the district
court denied both parties’ motions for summary judgment and held that defendants’ “for-profit
status” is an “appropriate additional factor[] for the jury to consider when evaluating Plaintiffs’
employment status under the FLSA” because defendants’ “focus on making a profit provides . . .
a greater incentive to elevate shareholders’ financial interests over students’ educational
experience, particularly where the entity running the internship program also owns (and receives
distributions from) the for-profit institution supplying the student interns.”[38] Schumann is
notable for its application of the primary beneficiary test in the Eleventh Circuit generally.
However, it is also particularly notable for medical or health science institutions offering clinical
curriculums or similar internships or rotations, because of the court’s willingness to consider the
possibility that such clinical rotations may be subject to FLSA requirements, at least in the forprofit context. Schumann is also significant because the court found that interns may be
considered employees during a portion of their internship program if the intern participates in a
bona fide internship that primarily benefits the intern, but the employer also takes unfair
advantage of their status as interns to require more than “could fairly be expected to be a part of
the internship.”[39]
2. Cases Against Non-Profit Educational Institutions
While courts and agencies have recognized a distinction between internships in for-profit
companies and those in public or non-profit charitable organizations, there are few court
decisions involving FLSA wage claims brought against public or non-profit educational
institutions by enrolled students performing on-campus internships.[40] As discussed above, the
DOL’s April 2010 Fact Sheet expressly recognizes that interns can volunteer their time to a
public or non-profit organization without expectation of compensation and without being
considered employees.
To date, FLSA litigation by interns against non-profit colleges has focused primarily on athletic
departments, and most cases have settled without directly addressing the relevance of the
institutions’ non-profit status.[41] In Summa v. Hofstra University,[42] the magistrate judge
issued a decision in 2010 granting the plaintiff’s motion for conditional certification of a FLSA
collective action against Hofstra University, and the case settled shortly thereafter. While the
magistrate judge’s decision did not decide the issue of whether the undergraduate assistants
receiving stipends alleged to be below minimum wage were “employees” under the FLSA, the
decision implied that Hofstra would be required to demonstrate that “all six [DOL] factors” were
met.[43] This dicta is inconsistent with the Second Circuit’s subsequent ruling in Glatt.
Similarly, in Kozik v. Hamilton, an “Intern in Intercollegiate/Assistant Football Coach” for
Hamilton College filed a purported class action complaint against the non-profit college, alleging
that it misclassified its non-student athletic department interns as exempt under the FLSA and
New York labor law and failed to pay such interns minimum wage and overtime for hours
worked over forty per week.[44] The case settled on a confidential basis without the court ever
addressing the relevance of the college’s non-profit status.[45]

6

As discussed in Section I.B.1 above, in Solis v. Laurelbrook Sanitarium and School, the Sixth
Circuit rejected the DOL’s rigid test and adopted the more flexible “primary benefit” test.[46]
Notably, the court described Laurelbrook as a non-profit organization that runs a boarding
school for students in grades 9 through 12, an elementary school for children of staff members,
and a nursing home. Following a philosophy of the Seventh-Day Adventist Church that a child's
education should have a practical training component, the boarding school students were
required to gain practical experience through unpaid service in the school's kitchen and
housekeeping departments and in the nursing home. Applying the “primary benefit” test, the
court concluded that the Laurelbrook students were not employees for purposes of the FLSA, in
part because “receiving a well-rounded education—one that includes hands-on, practical
training—is a tenet of the Seventh-Day Adventist Church,” and “Laurelbrook provides students
with the opportunity to obtain such an education in an environment consistent with their
beliefs.”[47] Notably absent from the court’s opinion was any discussion of Laurelbrook’s status
as a non-profit organization.[48]
3. Cases Against Public Educational Institutions
As discussed above, the DOL regulations provide that, to qualify as a “volunteer” a person must,
among other requirements, “have a civic, charitable, or humanitarian purpose.”[49] If the
foregoing requirements are met, unpaid student interns in the public and non-profit sector may
qualify as volunteers under these standards.
Public educational institutions have not been a common focus of FLSA claims by unpaid student
interns. However, recent court decisions have addressed the question of whether a public
sector volunteer was providing services for “a civic, charitable, or humanitarian purpose.” In
Brown v. New York City Department of Education, the Second Circuit held that a New York City
school volunteer (non-student) was motivated by civic, charitable, or humanitarian reasons,
even though he also hoped to build his resume.[50] The court relied on the plaintiff’s own
admission that “at least one of his goals . . . was ‘civic, charitable, or humanitarian’” and rejected
plaintiff’s argument that a person must act solely for civic, charitable, or humanitarian purposes
to qualify as a volunteer under the DOL regulations.[51]
On the other hand, in Vlad-Berindan v. New York City Metropolitan Transportation Authority, the
district court considered an FLSA claim brought by a student intern against the MTA, a city
transportation agency. Although the court was not considering an internship involving a public
educational institution, the issue of the volunteer exemption being applied to a public agency
was directly before the court.[52] In deciding the agency’s motion to dismiss, the Court held that
the intern did not meet the requirements for the volunteer exemption, because she was
completing the internship for academic credit and did not otherwise allege that she had any
civic, charitable, or humanitarian motive for volunteering. However, the court held that Glatt
may be applied to public sector interns who do not fall within the volunteer exemption. Applying
the Glatt factors, the court dismissed the plaintiff’s FLSA claim.
Courts differ on how to evaluate whether or not a volunteer has a civic, charitable, or
humanitarian purpose for volunteering. The court in Brown adopted a subjective standard,
looking to evidence regarding the volunteer’s personal motivations behind volunteering.[53] In
contrast, the court in Vlad-Berindan applied both the subjective standard and an objective

7

standard, which evaluates objective facts instead of personal motivations.[54] Yet other case
law has applied only the objective standard.[55]
C.

Takeaways from Case Law

For institutions structuring internship programs, the growing momentum of the primary
beneficiary test as applied in Solis, Glatt, and Schumann, among other cases, signals increased
flexibility. Institutions may take some comfort in these rulings as a bellwether for future judicial
interpretation of FLSA coverage principles in the context of unpaid internships. However, it is
imperative that institutions consider and follow the law of the applicable jurisdiction. Schools
with campuses only in the Second, Sixth, and Eleventh Circuits should follow the primary
beneficiary test because those three circuits have expressly adopted it in place of the DOL test.
But as discussed above, courts in other circuits may take a different approach. When in doubt,
colleges and universities with low tolerance for risk may wish to require that all six DOL factors
be met given the DOL’s aggressive stance on the issue,[56] and may require that all six DOL
factors be met, at least until there is favorable applicable case law.
A second key takeaway from recent case law comes from the Glatt court’s decision to vacate
the district court’s order certifying the plaintiff class, finding that “an intern’s employment status
is a highly context-specific inquiry” not conducive to class action treatment.[57] Although Glatt
does not entirely foreclose the possibility of future class action lawsuits—not in the Second
Circuit and certainly not elsewhere—it again offers some comfort to institutions offering unpaid
internships that are concerned about the recent tide of intern class action suits under the FLSA.
Third, there are several key takeaways from Glatt’s non-exclusive considerations, specifically
with regard to how they depart from the DOL six-factor test.[58] Unlike the DOL criteria, the first
Glatt consideration specifically warns against implied promises of compensation, cautioning
employers against any behavior giving rise to the intern’s belief that compensation will be
earned.[59] And, pursuant to the seventh Glatt factor, employers should likewise avoid the
implication that the intern is entitled to a paid job at the internship’s end, even though Glatt does
not make specific reference to implied promises in this factor.
In addition, the second, third, fourth, and fifth Glatt considerations all highlight the importance of
structuring the internship program around the needs of interns in order to avoid application of
the FLSA. Indeed, the second consideration urges employers to offer training to interns that is
comparable to training they receive in an educational environment. The third consideration
encourages integration of the internship with course requirements or academic credit.[60] The
fourth consideration favors internship programs that track the intern’s academic calendar and do
not prevent the intern from satisfying academic commitments.[61] Under the fifth Glatt
consideration, employers are cautioned to establish an internship duration that is necessary to
meet the student’s educational goals in participating in the internship. Lengthy internships that
exceed the amount of time needed for the student’s beneficial learning are disfavored under
Glatt.
II.

State Labor Laws

In addition to the FLSA, colleges and universities offering student internships must consider any
applicable state labor laws. For instance, the New York State Minimum Wage Act and Wage
Orders contain minimum wage and overtime requirements similar to the FLSA that are
applicable to employees. The New York Department of Labor (“NYDOL”) has issued an opinion
letter providing guidance on internships in not-for-profit organizations, setting forth an 11-factor
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test.[62] However, with respect to on-campus internships offered by not-for-profit educational
organizations, the NYDOL has issued a “fact sheet” indicating that it will generally consider
students in such internships to be exempt from statutory requirements, provided the student is
currently enrolled and certain requirements are met.[63] Notably, the institution offering the
unpaid internship must keep records containing the student classification, the start date of the
work, and the nature of the work performed.[64]
Likewise, the Illinois Minimum Wage Law establishes its own minimum wage and overtime
requirements that are similar to those in the FLSA.[65] Unlike under New York law, however,
neither Illinois courts, the Illinois Department of Labor, nor the Illinois Administrative Code offer
employers specific guidance or requirements for unpaid internships under the Illinois Minimum
Wage Law.[66] Thus, Illinois colleges and universities complying with federal law are likely to
also be in compliance with state law.[67]
This Note does not address the laws of all fifty states as it relates to unpaid internships.
Although some states are likely similar to Illinois without additional burdens beyond the FLSA, it
is important to consider whether any such additional state requirements may exist.
Finally, aside from state wage and hour laws, other state or local employment laws may apply to
unpaid interns, dependent on the jurisdiction. For example, the use of unpaid interns may
implicate workers’ compensation laws. In some states, interns are covered as “employees”
regardless of their payment status. However, in some of these states, such as New York,
student interns providing non-manual services to a religious, charitable or educational institution
are exempt from mandatory coverage.
III.

Federal Tax Implications

Sometimes unpaid internships—that is, internships for which the interns do not receive wages—
come with some other kind of benefit or non-wage payment that is not intended as
compensation for services, such as in the form of expense reimbursement, a volunteer stipend,
or tuition reduction. To the extent a college or university offers such a payment or benefit as
part of an unpaid internship, it is also important to consider the tax implications of doing so. The
IRS does not generally exempt payments made to interns from income tax withholding. The
first question is whether the remuneration is being paid as taxable compensation for services.
Certain payments to student interns, such as expense reimbursements or volunteer stipends
paid by public or non-profit institutions, may not be considered compensation for services if
applicable requirements are met. This is a fact-based inquiry and beyond the scope of this
Note.
Certain payments to an enrolled student may be considered a “qualified scholarship,” if used for
tuition or other qualifying educational purposes, and therefore excludable from a student’s gross
income under Internal Revenue Code (“Code”) Section 117(a). However, payments are not
excludable from gross income if “any amount received . . . represents payment for teaching,
research, or other services by the student required as a condition for receiving the qualified
scholarship or qualified tuition reduction . . . .”[68] Accordingly, when a scholarship requires the
student to perform services, institutions should make sure to comply with federal tax
requirements.[69]
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IV.

Practical Considerations for Structuring Unpaid Internships

Because the law governing unpaid interns is murky and not uniform across all jurisdictions,
counsel should advise college and university administrators on structuring internship programs.
As a preliminary matter, such guidance should provide specific direction as to whether unpaid
internships on campus are permitted, and if so, under what circumstances. Where a college or
university does permit an unpaid internship, it is recommended that the institutions require that
such arrangements be supported by a written unpaid internship agreement between the intern
and the institution that clearly documents the agreement of the parties in terms that accord with
the DOL test or the Glatt factors, whichever is applicable.
The unpaid internship agreement is a valuable tool for documenting important aspects of the
internship, such as the logistics and substance of internship programs and how they
complement the interns’ needs and educational commitments—including the internship’s
duration, its schedule, and educational benefits. The following is a checklist of important
provisions and information to include in the unpaid internship agreement:
 First and foremost, the internship agreement should include language explicitly stating
that the intern will not receive any compensation for the internship nor will the intern be
entitled to any type of employment after the internship has concluded.


Both the DOL test and the Glatt factors take into consideration whether the intern
expects compensation for services (either expressly or implied) and whether the
intern will receive employment after the internship. In order to comply with both
tests, this language should be included to set expectations at the outset of the
internship.



Certain payments to student interns, such as expense reimbursements or
nominal volunteer stipends paid by public or non-profit institutions, may not be
considered compensation for services if applicable requirements are met. This is
a fact-based inquiry, beyond the scope of this Note. However, the agreement
should clearly state that any such payments are not payments for services.

 The internship agreement should also have a description of the intern’s purpose and
responsibilities, including a description of any training that will be provided to the intern.
The institution may also provide a statement explaining how the internship is related to
the coursework of the intern’s degree program, how the internship will help advance the
intern’s understanding in that field, and a description of what, if any, academic credit the
student is receiving. If applicable, the documentation should also identify the intern’s
faculty advisor along with contact information.


Under the DOL test, the internship must provide training similar to that given in a
vocational school or academic institution. Under the Glatt test, the court will
examine the extent to which the internship provides training that would be similar
to that which would be given in an educational environment. To highlight this
factor in the agreement, the institution should consider the educational value of
each task the intern will perform and identify how those tasks relate to the
intern’s degree program. The institution should also consider directly addressing
any specific degree program requirements the intern will be fulfilling through the
internship. Referencing the role of a faculty advisor in the agreement also
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demonstrates the institution’s efforts to ensure that the intern’s responsibilities
are related to the degree program.
 A statement that the internship is primarily for the benefit of the intern and not the
institution. The statement should also explain that the intern will not be displacing or
performing the job duties of any employees. The institution may also describe how the
intern’s responsibilities will complement the institution’s pre-existing workforce.


As stated in the DOL test and the Glatt factors, the internship must be primarily
for the benefit of the intern. While the DOL test takes a more stringent view on
this factor (providing that the institution will derive no immediate benefit from the
intern), it is important to establish that the internship is for the benefit of the
intern. If the institution has any standard documentation for its internship
program (such as a syllabus, program outline, etc.), it should be referenced in the
agreement to demonstrate the institution’s efforts to structure the internship
program around the needs of its interns. The unpaid internship agreement
should also document any other benefits the internship program will provide the
intern.

 The agreement should identify the intern’s supervisor(s) (usually the person/people the
intern will be shadowing during the internship) and may establish one person as the
intern’s primary point of contact within the institution.


Under the DOL test, the intern must work under close supervision of regular
employees. By identifying the specific employees that will be responsible for
supervising the intern, the institution can more readily determine what tasks the
intern is completing and ensure that the intern is not performing the work of the
institution’s regular employees.



Although unrelated to FLSA concerns, internship materials should also make
clear how interns are to report misconduct, discrimination, harassment, or other
problems with their supervisor or work group. Consider whether the channels
are the same or different for students reporting discrimination or harassment in
academic or residential contexts.

 An established timeframe for when the internship will begin and end.


Under Glatt, the court will consider the extent to which the internship’s duration is
limited to the period in which the internship provides the intern with beneficial
learning, and the extent to which the internship accommodates the intern’s
academic commitments by corresponding to the academic calendar. Ideally, the
internship should correspond with the academic calendar and not impede an
intern from completing other academic responsibilities (such as final
examinations), with those accommodations preferably reflected in the internship
agreement. Furthermore, the internship agreement should specify a limited
duration, designed to ensure a beneficial learning experience (for example, one
or two semesters measured by the intern’s academic calendar).

 Finally, the agreement should specify the scope of the internship and expressly
acknowledge that the internship is not subject to minimum wage and overtime laws. The
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institution should be able to articulate the rationale supporting such determination, and
the rationale should be documented in internal filings, though it need not be included as
an express term of the agreement.

CONCLUSION:
Recent federal circuit case law signals that the DOL six-factor test is losing favor for determining
whether internships are subject to the FLSA requirements of minimum wage and overtime pay,
but the determination still varies by jurisdiction. Some follow the more flexible primary
beneficiary test typified by Glatt, requiring only that the intern derive the primary benefit of the
internship, while others still follow or give deference to the DOL six-factor test, which therefore
continues to serve as a useful baseline. These variations and those of various state minimum
wage laws require understanding the applicable jurisdiction to structure a compliant unpaid
internship program. Regardless of the test, however, unpaid internships should be tailored to
the educational needs and schedule of the intern to the greatest extent possible.
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